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Laura represents Local Authorities, parents, children and other parties
in care proceedings at all levels in cases often involving serious
allegations of physical and sexual abuse and neglect. Laura frequently
represents clients who are vulnerable through learning disabilities,
mental health issues, a history of substance misuse or who are
vulnerable by reason of their own lived experiences. She aims to
vigorously defend her clients’ interests, while at the same time
balancing the other needs of the client and demands of the case: she
believes that lawyers must never forget that the outcome and conduct
of such cases inevitably have life-changing consequences for all
involved.
Laura is also instructed in private law children disputes, with issues
ranging from permission to remove the child from the jurisdiction, to
disputes about with whom the child should live, to specific issues such
as schooling or religious upbringing. These cases often involve
significant features such as domestic violence or parental alienation.
Laura also acts in applications under the Family Law Act, in which
parties are seeking protection from domestic violence or to resolve the
occupation of the family home.
Laura is happy to advise and assist clients who wish to avoid running
up large legal bills on a public access basis. This is often a sensible
option when clients wish to use a barrister for a specific piece of advice,
the drafting of documents, or representation at a hearing.
Laura is a qualified mediator and hopes to build on this area of practice
in the future.
Laura was a founder of LLFJB.com, the website of the Leicester and
Leicestershire Family Justice Board. She is a joint administrator of the
site, which aims to provide news and materials for family law
practitioners and – importantly – accessible free information and advice
for people involved in their own family law case.
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REPORTED CASES
Re W[2016] EWCA Civ 793: No presumption or right of a child to be
brought up by their natural family
RE T(A Child) [2016] EWCA Civ 1210 (06 December 2016)
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Clare is a family law practitioner who specialises in public law Children
Act cases.
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Clare represents Local Authorities, parents, children’s guardians,
grandparents and other interveners in care proceedings at all levels.
Clare has particular experience in cases involving the Official Solicitor
and is often requested in cases involving particularly vulnerable clients,
including those with learning difficulties and mental health issues. Clare
has experience of cases involving serious and long term neglect, nonaccidental injury and physical and sexual abuse, as well as those
involving children who are beyond parental control.
In private law children proceedings Clare deals with a wide range of
issues, acting for parents, grandparents and children. Clare has
experience in cases involving a wide range of complex issues, including
domestic and sexual abuse, implacable hostility, removal from the
jurisdiction, specific issues on schooling and religion, and enforcement
proceedings.
Clare also acts in applications where parties are seeking injunctive relief
under the Family Law Act.
Clare provides written advice in all of these areas and will draft
documents as required, including skeleton arguments, position
statements, threshold documents (and responses), scott schedules,
chronologies, case summaries and written submissions.
Clare has a reputation for excellent client care, giving realistic and
practical advice whilst remaining entirely approachable to clients. Clare
is exceptionally thorough in her preparation and is robust in pursuing
her clients’ interests.
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LLB Hons Nottingham Trent University
BVC Nottingham law school, Very Competent
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Human Rights Act Claims: The Law
Section 7(1) Human Rights Act 1998 sets out the protection afforded by the HRA:
“A person who claims that a public authority has acted (or proposes to act) in a
way which is made unlawful by s6(1) may
(a) Bring proceedings against the authority under this Act in the appropriate court
or tribunal, OR
(b) Rely on the Convention right or rights concerned in any legal proceedings,
But only if he is (or would be) a victim of the unlawful act.”

Section 6(1) HRA defines an unlawful act as an act or failure to act which is
incompatible with a Convention right.

Section 8 HRA sets out the remedies for a breach of the Convention rights:
(1) In relation to any act (or proposed act) of a public authority which the court finds
is (or would be) unlawful, it may grant such relief or remedy, or make such
order, within its powers as it considers just and appropriate.
(2) But damages may only be awarded by a court which has power to award
damages, or to order the payment of compensation in civil proceedings.
(3) No award of damages is to be made unless, taking account of all the
circumstances of the case, including:
(a) Any other relief or remedy is granted, or order made, in relation to the act in
question (by that or any other court), and
(b) The consequences of any decision (of that or any other court) in respect of
that act, the court is satisfied that the award is necessary to afford just
satisfaction to the person in whose favour the award is made.
(4) In determining
(a) Whether to award damages, or
(b) The amount of the award, the court must take into account the principles
applied by the ECHR in relation to the award of compensation under Article
41 of the Convention.
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Declaration or damages?
LAA approach is to give separate consideration to HRA claims for declarations and
HRA claims for damages
Damages claims are subject to a means and merits test
Damages claims are not meant as punishment or deterrence and so are unlikely to
be large sums of money

Article 41
In respect of monetary damages, the test for the court to consider is whether monetary
compensation is required to provide “just satisfaction” of the claim.
Each case depends on its own facts.

Non-pecuniary damage, for example, for distress and anxiety at being separated from
a child, can be claimed.

A Practice Direction issued by the President of the European Court suggests that there
must be:
(a) a clear causal link between the damage claimed and the violation alleged;
(b) compensation for damage can be awarded in so far as the damage is as a
result of a violation found;
(c) the purpose of the courts award in respect of damages is to compensate the
applicant for the actual harmful consequences of a violation. It is not intended
to punish the party responsible.
In determining whether “just satisfaction” requires a monetary damages award, the
court will look at whether the breach has made a difference to the overall outcome /
potential outcomes of the care proceedings.
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Recent Case Law: Summaries
CZ v Kirklees Council [2017] EWFC 11
Cobb J, 16 February 2017
Facts
▪ The human rights breach occurred as a result of the way in which the LA
presented an interim care order application to the court, which led to an
application for a declaration and damages
▪ The issue was whether the LA should be ordered to pay all of the Claimant’s
costs in the care and the HRA proceedings, on the understanding that if those
costs applications by the Claimant’s failed, they would receive none of their
damages for the admitted breaches of their Convention rights
▪ Cobb J refused to make the costs order, stating that the LA had made timely
and sensible efforts to settle the claim
Guidance
▪ HRA claims which arise in, and on the same facts as Children Act proceedings
are to be considered by the court within the Children Act proceedings
▪ Every tier of the family court can deal with the claims
▪ Damages for non-pecuniary loss are likely to be modest
▪ Where a public funding certificate is granted to a party to pursue a claim under
the HRA for a declaration and / or damages arising with the care proceedings,
the statutory charge will apply and the LAA has the ability to recoup its costs
from the damages award
▪ In any evaluation of the costs, whether under CPR 1998 or FPR 2010, the court
is obliged to have regard to the parties’ litigation conduct and whether costs are
reasonably incurred or not reasonably incurred
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H (A Minor) v Northamptonshire County Council & Anor [2017] EWHC 282 (Fam)
Keehan J, 17 February 2017
Facts
▪ The breach was established at a time prior to the care proceedings, but not
during the care proceedings
▪ The child issued a separate claim under the HRA, with a separate funding
certificate and separate case number and the claim was listed alongside the
care proceedings
▪ The claim was settled and damages agreed
▪ LAA was asked to clarify whether the statutory charge in care proceedings was
applicable to the HRA proceedings
▪ The LAA delayed in its response until 2 days before the final hearing and the
LA applied for costs against the Lord Chancellor
Guidance
▪ The court can make a 3rd party costs order against the Lord Chancellor
▪ It is essential for a court determining the quantum of the Claimant’s HRA
damages, where liability is admitted on an agreed basis, and determining any
consequential orders for costs, to know the stance of the LAA regarding the
applicability of the statutory charge
▪ Where damages are sought in just satisfaction of a HRA claim during the
currency of public law proceedings, Keehan J provide the following guidance:
(a)
alleged breaches of Convention rights by a local authority must be
set out with particularity in a letter before action as soon as ever possible;
(b)
every effort should be made by the claimant and the local authority
to settle the issues of liability and the quantum of damages before and
without the need to issue proceedings;
(c)
where liability and quantum are agreed prior to the issue of
proceedings, it will invariably be in the interests of the child to issue a Part
8 claim to secure the court’s approval of the proposed settlement pursuant
to CPR r 21.10;
(d)
the local authority should, save in exceptional circumstances, pay
the reasonable costs of the claimant’s HRA claim/proceedings;
(e)
where is it necessary for a party to issue a formal HRA claim,
proceedings should be issued separately from the care proceedings and
a separate public funding certificate should be sought from the LAA in
respect of the same;
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(f)
well in advance of the final hearing of the HRA claim the LAA
should be invited to make a decision on whether it asserts that the
statutory charge will be applicable to any award of HRA damages.
If findings are made or facts agreed, no reason in law or on public policy
grounds or in practical terms why the LAA could not and should not notify
the court and the parties of its decision on the applicability of the statutory
charge prior to the final hearing and well in advance of the submission of
the claimant’s solicitor’s final bill(s); and
(g)
with the benefit of the LAA’s decision, the court should have all the
necessary information to assess the quantum of damages or, as the case
may be, to approve the settlement, and to consider what are the
appropriate orders for costs.
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SW and TW [2017] EWHC 450 (Fam)
Cobb J, 8 March 2017
Further guidance on the correct procedure to be adopted in claims that run alongside
care proceedings
Guidance
▪ CPR applies, not FPR
▪ Where the Claimant is a child, CAFCASS cannot authorise its officers to act as
litigation friends
▪ CPR part 21 applies to the procedure for appointment of a litigation friend
▪ Claims for declarations and / or damages need to be issued formally, not by
way of a C2 or reference in a skeleton argument. Claims should be issued by
way of a Part 8 claim
▪ Part 36 offers to settle apply
▪ The costs regime in Part 44 apply. Generally, costs follow the event
▪ The publicly funded claimant in a HRA claim who is also publicly funded in
associated or connected proceedings is vulnerable to a claim for recoupment
of the costs of both sets of proceedings by way of statutory charge from ant
award of HRA damages
▪ Many cases are suitable for NCDR and this should be used
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Where do we stand on Section 20?

As we know, many of the cases in respect of awards of damages for breaches of HRA
claims arise out of instances in which it is said that the Local Authority has abused its
power in respect of accommodating children pursuant to Section 20 Children Act 1989.
A raft of decisions had built up and guidance was given by the Court of Appeal (among
others) as to what should be considered “best practice” when a Local Authority is
accommodating children outside of care proceedings. Sir James Munby suggested in
Re N (Adoption: Jurisdiction) [2015] EWCA Civ 1112:
“The misuse and abuse of section 20 in this context is not just a matter of bad
practice. It is wrong; it is a denial of the fundamental rights of both the parent
and the child; it will no longer be tolerated; and it must stop. Judges will and
must be alert to the problem and pro-active in putting an end to it. From now
on, local authorities which use section 20 as a prelude to care proceedings for
lengthy periods or which fail to follow the good practice I have identified, can
expect to be subjected to probing questions by the court. If the answers are
not satisfactory, the local authority can expect stringent criticism and possible
exposure to successful claims for damages.”
The more recent decision and dicta in London Borough of Hackney v Williams &
Anor [2017] EWCA Civ 26 therefore came as a surprise to many.
The parents had been arrested, suspected of child abuse offences. Their children
were accommodated under police protection powers and thereafter, following the
lapse of this 72 hour period, by the Local Authority. The parents were subject to bail
conditions which prevented the children remaining in their care.
The parents later complained that the Local Authority had not complied with good
practice and that although they had signed a document giving their temporary consent
to the accommodation, theirs was not true consent.
The Court of Appeal considered in detail the statute and previous cases, and decided
that none of the previous dicta referring to “consent” was binding on the court. It was
noted that the word “consent” does not appear in s.20 at all; the issue is objection, or
lack thereof.
In this case, the parents were not able to justify their argument and the first instance
decision (which had awarded them damages of £10,000) was overturned. The Court
of Appeal held that the parents in this case would only have been able to object to the
accommodation pursuant to s.20(7):
A local authority may not provide accommodation under this section for any child if
any person who:
(a) has parental responsibility for him; and
(b) is willing and able to:
(i)
provide accommodation for him; or
(ii)
arrange for accommodation to be provided for him,
objects.
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However, the parents were not able to provide accommodation for the children due to
their bail conditions. Therefore, they were unable to meet the criteria required to be
able to “object” to the Local Authority accommodation. The Local Authority was under
a duty to accommodate the children as the parents were prevented from providing
them with suitable accommodation as a result of the bail conditions, pursuant to
s.21(1)(c).
obtained where that parent either lacks capacity or did not have a proper
understanding of the position. We would hope that the Court will still require the Local
Authority to provide those pare
Sir Brian Leveson (McFarlane LJ and Burnett LJ concurring) confirmed therefore that
the Local Authority had not breached Article 6 by the manner in which it provided
accommodation for the children. Any claim for damages must be determined on the
basis of the clear wording of the statute. It was said:
“68. The third point to make with respect to s. 20(7) is of more general
application and relates to the single word 'objects'. The word 'consent' does not
appear within s. 20. There is no express statutory requirement upon a local
authority to obtain a positive expression of consent from a parent before
accommodating a child under the various provisions in s. 20(1), (3), (4) and (5),
let alone any requirement for such consent to be in writing and subject to any
of the various refinements that have been described in the case-law to which I
have referred. Nothing that is said in this judgment is intended in any manner
to detract from or alter the terms of the good practice guidance that has been
given, principally by Sir James Munby P and Hedley J, in these cases; the
obvious wisdom and good sense of their words are plain to see. The present
case is, however, a claim for damages pursuant to s. 8 of the Human Rights
Act 1998, in relation to breach of statutory duty under s. 20 of the 1989 Act and
breach of rights under Article 8 of the ECHR. Insofar as breach of statutory
duty under s. 20 is concerned it is necessary, in my view, for a claimant to go
further than establishing that the actions of the local authority fell short of what,
subsequently identified, 'good practice' might require; the authority must be
seen to have acted in breach of the terms of the statute.”
Where does that leave us? The decision has not been considered by any other
authoritative case since.
It appears that the expectation is for Local Authorities to continue to conduct
themselves in accordance with the judicial guidance which has been given previously,
but that they should not necessarily expect to face a successful HRA claim if they fail
to do so, providing they abide by the statute. Local Authorities do not need to obtain
a parent’s consent to the accommodation; all that is required is that no person with
parental responsibility who is willing and able to provide or arrange for suitable
accommodation for the child objects.
Will this affect the prospects of success of a claim brought on the basis of inordinate
delay in issuing proceedings while a child remains accommodated pursuant to s.20?
The statute places no limit of time on this; these Article 6 and 8 claims only arise
through the application of case law. However, this is likely to remain relatively
untouched by the Hackney decision.
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It is not clear, however, where that leaves us in respect of the cases which have
considered whether a parent’s consent has been validly nts with sufficient information
to be able to make an informed decision as to whether they object to the Local
Authority providing accommodation, even if their explicit consent is not required.
HRA Claims: Flowchart
MERITS
Consider costs liability
CPR 44/Statutory Charge
Obtain written advice?

Non-Court Dispute
Resolution? (NCDR)
CPR Part 36

PARTY
Parents
Child – Litigation Friend Required
CPR 21 (Not Cafcass Guardian)

NCDR/Part 36

FUNDING
Legal Aid Certificate – check scope
Declaration and/or Damages
Means and Merits tested?
Conditional Fee Agreement?

NCDR/Part 36

LETTER BEFORE ACTION

NCDR/Part 36

ISSUE
HRA 1998 – CPR Part 8
Limitation period? 12 months
Not C2 or skeleton argument

NCDR/Part 36

CA 1989 PROCEEDINGS ISSUED?

YES
S

NO
FREESTANDING

SEPARATE BUT ALONGSIDE

DECLARATION/DAMAGES

STATUTORY CHARGE?
Where: (i) facts agreed or found by
court and (ii) liability agreed or
found, invite LAA to confirm
whether the stat charge will apply

NCDR/Part 36

DECLARATION/DAMAGES

NCDR/Part 36

COSTS?
Costs order against LA?
CPR 44 and Re T/Re S
Statutory charge?

NCDR/Part 36

COSTS?
Costs order against LA? CPR 44
Statutory charge?
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SCHEDULE OF CASES
DAMAGES IN HRA CLAIMS INVOLVING CHILDREN WITHIN CARE PROCEEDINGS
Important points to note:
1.
2.
3.

4.
5.
6.
7.

This document has been created by the Association of Lawyers for Children (ALC). It remains the property of the ALC. The ALC will be responsible for
maintaining the document and updating it from time to time.
The ALC invites practitioners to download, print, circulate and use the document but it should not be amended or changed without prior written
permission of the ALC.
The document does not purport to be a comprehensive schedule of all cases and should not be relied on as such. The ALC hopes that the document
serves as helpful reference tool. The ALC cannot regularly check that the schedule consists of all relevant cases, nor can the ALC be responsible for
the accuracy of information supplied by practitioners for inclusion in the schedule.
The ALC, its officers and members, and contributors to this schedule do not accept liability for its contents. Use of the information contained within
the schedule constitutes agreement by the user to this provision in respect of liability.
Practitioners are invited to contribute cases, whether reported or otherwise (including settlements reached outside of proceedings), to the schedule.
To refer a case for inclusion, please provide the information that the headings of the table require to: admin@alc.org.uk.
For cases which already feature in the schedule, if a practitioner recognises the cases as their own and is happy for their contact details to be
included in the ‘further contact details’ column, please email the ALC.
The ALC is very grateful to Mr Gordon Reed (Consultant Solicitor at Messrs Sternberg Reed and Chief Assessor of the Law Society’s Children Law
Accreditation Scheme) for producing a schedule of cases which the ALC has been able to lift from in order to create this schedule.

Case
Name and web link
W v UK

Summary
Art 8 – insufficient involvement in decision-making, termination

Award /
settlement figure
£12,000 each P

Issues re: legal
costs

Further contact details

(1987) 10 EHRR 453

H v UK
(1991) 13 EHRR 449

of contact and length of proceedings. Art 6 – non-availability of
remedy

Adjusted for
2016: £30,534*

Breach of Art 6 – length of proceedings unreasonable (Nov 1978
to Jun 1981); failure of LA to notify parties of placement for
adoption for 5 mths. Breach of Art 8 – delay in proceedings.
Consideration of damages adjourned

£12,000

Breach of Art 6 not found. Breach of Art 8 on basis of failure to
involve in decision-making by not disclosing relevant info/docs.
Breach of Art 13 – non-availability of remedy to determine
allegations of LA. Breach of Art 8.
1 yr period of breach

£10,000 each P

P, C, & S v UK [2002]
2 FLR 631

Breach of Art 6 – lack of representation; Breach of Art 8 –
removal of C shortly after birth,; lack of involvement in decisionmaking

€12,000 each
applicant
(£13,115)

Venema v The
Netherlands
[2003] 1 FRC 13

Breach of Art 8 – non-involvement in decision-making; separation
of 5 mths, distress and anxiety

Coventry CC v C
[2012] EWHC 2190
(Fam)

Quantum of damages under s.7 agreed between recipient M and
LA. Quantum not set out in transcript although there is reference
to it being utilised to provide long needed therapy for M.

€15,000
collectively to Ps
(£16,153 c£8,000 each)
Unknown

H (A Child - Breach
of Convention Rights
- Damages) [2014]
EWFC 38

Birth 16.5.13; Application 29.4.14; Placement agreement 3.6.13;
Final order 29.10.14. Effect on P [paras 41-46]; Declarations
[paras 49-50]. Quantum [para 86]. 11 mth period of breach

£6,000 each P

Northamptonshire

S.20 accommodation 30.1.13 (when C 15 days old); Decision to

£12,000 to C

TP & K Mother v UK
[2001] 2 FLR 549

Adjusted for
2016: £28,000*

Adjusted for
2016: £14,845*

County Council v AS
& Ors (Rev 1) [2015]
EWHC 199 (Fam)

commence proceedings 23.5.13; Application 5.11.13; Family
placement 17.10.14; Final Hearing 30.1.15. LA failure to comply
with directions. 10 mth period of breach

Williams & Anor v
London Borough of
Hackney [2015]
EWHC 2629 (QB)

Multiple cause of action – most dismissed. However, court found
that s.20 agreement was not validly obtained or, in any event,
was subsequently withdrawn. Police protection 5.7.07;
Agreement 6.7.07; Withdrawal 13.7.07; children returned
11.9.07. 2 mth period of breach

CoA decision: [2017]
EWCA Civ 26

£4000 to each P
(NB – agreed
settlement
figures, not
award)
£10,000 each P

Note: decision of High Court was successfully appealed by the LA
to CoA. CoA held the claims should have been dismissed and
allowed the appeal

Re AS (unlawful
removal of a child)
[2015] EWFC B150

Unlawful removal. C into foster care - 9.10.14. Legal planning
meeting decides should issue s.31 proceedings - 13.10.14. Letter
sent to M first informing her of foster care and intended issue –
16.10.14. Proceedings issued - 11.11.14. 1 mth period of breach

£3000 to M

£750 costs

Medway Council
v M & T [2015]
EWFC B164

Breach of Art 6 by: - Failure to issue care proceedings in a timely
manner – delay of 2 yrs, 3 mths AND breaches of Art 8 by: Unlawful removal from M’s care; - Failure obtain capacitous s.20
consent; - s.20 without consent 2 yrs, 3 mths; - Failure inform M /
involve her in decision making; - Failure adequately address
issues re: M and C relationship and contact; - delay in addressing
the above

£20,000 each for
T&M

Worcestershire CC v
mother and B (a

Breach of Arts 6 and 8 by: - delay in issue of proceedings (app to
revoke placement order) for 3 yrs; - Failure to consider properly

£5,000 to C

Costs
adjourned, then
later awarded in
full against LA
including costs
of care
proceedings (no
report or
transcript
available)
LA to pay entire
costs (care and

Kate Makepeace Grieve,
Counsel for M: (E):
kgrieve@36family.co.uk

child) [2016] EWFC
B10

contact between C and M (and maybe F) and the possibility of
sibling contact

Kent CC v M & K
[2016] EWFC 28

Breaches of Arts 6 and 8 by: - Failure issue care proceedings in a
timely manner – delay of 3 yrs, 8 mths; - Failure properly assess C
for 3 yrs, 4 mths; - Failure to implement care plan including
failure give effect to recommendations of LAC reviews, 3 yrs, 4
mths; - As result of above, failure secure long-term placement
and settled home life

£17,500 to C

LA to pay costs
of HRA
application only

Thurrock BC v CW &
BB

Breach of Art 6 by delay in issuing care proceedings – 13 mths
from commencement of accommodation to issue of proceedings.
Breach of Art 8 by: - Failure to promote contact with M; - Failure
to promote sibling contact; - Failure to promote contact with
extended family; - Failure to provide counselling

£7,500 to C
(agreed between
parties and
approved by
court)

Application by respondent M within care proceedings. M’s
application included an application for awards of damages for
two C (CG did not apply). The DJ declared: 1) LA had caused the C
not to be returned to M in the interim without proper evidence
or cause; and 2) LA, having become aware that the evidence
upon which it had relied in achieving interim separation was
unreliable, failed for a period of about 7 wks to notify the court
or the parties

£1,000 to M
which took into
account ex gratia
payment of
£3,000 offered by
LA and accepted
by M prior to
determination of
quantum of HRA
award. Awards of
£2,500 to each C

LA to pay entire
costs (care and
HRA
proceedings).
PTA to LA on
issue of costs,
but no appeal
lodged at
12.1.17
LA to pay M and
C’s costs of an
earlier hearing

2016

HRA
proceedings).

Unreported

Royal Borough of
Greenwich v C
2015
Unreported
(permission given to
publish on BAILII –
not yet published)

Solicitor for the child:
Gordon Reed | (E):
Gordon.Reed@sternber
g-reed.co.uk

Nicholas Horsley,
Counsel for M: (E):
Nicholas.Horsley@cora
mchambers.co.uk

* Note: for these very old and / or European cases the updated figures were arrived at using the Kemp & Kemp inflation calculator but those figures are not necessarily
reliable as the calculator is a blind inflation tool. ‘Remedies’ (2016) edited by David Emmet (Publisher: OUP) states at para. 11.9.2.6: “Generally speaking, awards more than
ten years old are of little practical help.”
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